Attachrent o 0“
Approved For Ré'l’ease 2001/08/24 : CIA-RDP58- 00453R0_9020010

*OGC Has Reviewed*

€

Dy Decres of the Quadea erlchsahef {Pederal Ccurti) of 16 Pobruary
19%4, file No. Str 578/53, the followinr i est.blishedi

Law: DBasic law Art. 1, Para. 1*6&, 8la ¢f iie Code of
Griniwal froceedure

Uyliabus: The examtnation with the ”fsl;graph“ lie letcotor)
violates the freedoa of deaisior und freedom of
manifestation of will of the socuced and, :herofores,
is not perrmlisssble ir oriminal progecutions nor

prelininary investigetions, regardless of the
consenit (of the accused), .

&-“....g.....“.......-...,.........,..,.....',...._..,........;-......-
Attached is the ciae 1 Sub 576/53, tried by .he Lst Crimioval
3énate”ot the Bundesgerichtshcf {Federal Court; on 16 Februery 1954,

with Bundes Judge Dr. . B8T: presiding, whereby, ujon appeal bty lle
defendart agzainst the sentance of the dstriet Court im Z# . IBRLCCELY
of 11 June 1953, the verdict was set aside ané the case was assisned
.fer new trial to the District Court in KAISFRSLAUFERE. |

iﬁ the basis for thls declsion the following ia set fort :

The defendant is Bocused cf uaving embezeled from the
RAIFFALISEALASSE in ALTVNLIEC:ER - far whon he worked as a Lookiecge:
the amount of 5760 DY and of Laving Aahed a burglary of the aafc
to cover up Lis crime. 1¢ wae sentanced for dislayalty (enbezzle~
'ment)kin conjuncticn wit. faking & penal sciion 'Fara. 145 of ihe
Criminal Code).

His apreal from tle sentence Eaﬂultaﬁ in its being se’. aszide
and reassignment of thecace. .

"The adumission of lic anewers 07 Ll.e accused during ile
ex&pinatien by 'rwlygragﬁ' ané tlhie adaission of the record.nzs of

-
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this apparatus as evicence was, irrespective of his consent thereto, -
not rermissible accaréing to Art. 1, Sec. 1 of tle Pasic law ard
bara. 136a of the Gode of Crimiral FroceBdure. "

"Phe admiaﬁlbiliiy Goes not depend upon the usability of ite
Folygraph to cléér w;. Srimiral actiors, and it mlambﬁaeﬁ net derend
upon the correciness ¢ relimbility of scientiric consideraticsy,
or widen it is besed. It ie to be consiéer@m wclaly ir whe 1i-nt
of rrinaijleas regulaiing colminal pruceedings; .l these Froicicies
_ forbid the use of the appuratuss

le "Dipgnity of warn cannot be tcuchet. To cespeet end rroiocct
it is the ebligatﬁmﬁ éf all Séate Fower® (ari, 1 vec, 4 of Lhe Tksile
law). That maxim of tie Bmalc Lay , withuﬁt restriction, applics
alsc to & person suspéeted of a eriminal act. In it3 ﬁeaning it ie
contained in Art. 2, 1C4 vec. 1 of the Basic Law and in tae Regula-
tion of rara. 1368, 69 Jeg. Jy 8le, 161 Sec. 2 acd 163 ez, 2 ot the
Code oi Yriminal Ircceedure.

bxploration of trutr 8iculd be performeé exclusively ir ti:se
ways, ard by meisods uwt&%liaﬁeé by other regulati.ns.

The freedoun.of deolsion of tha Accused remains unreatriciod
sccording to the law. .le does not have 40 cooperate eoncerning tue
investigetion of facts. (BGHSL, 1. |

&. The provivi ng of Jaras, 136 of the ude of Crimiral
Froceedure emphasiged tlis primeipie. 4t the beginning of tie
irial, tke asccused is i¢ be R3ited whe£nﬁr Le vants 1o reply ta‘xte
accusatione (Paras. 243, Zec. Iy 13€ Utpl). It is kecordirnzly lest
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up b0 bhim during the Laterroszetion to tecide whetier and Lo Le |
will arawer a Queatiom, wlikous wiconse:ous replies ol s personallty
appearing. Jhe:n exanined by the ﬁolyﬁr&ph,lzrat 1z ro lenger up to
him, The mackh.ue iv roputed to register blood rreLusure, pulue and
duratior of breathing vi.ich sre cilosely cornmected with tte
p&ychclogicul_emnditiann o Lti¢ accused durimg ithe examirainor .
. o the paychologist who Opcrates vhoe macline, that indicaten wiheiher
~thg questicned perecn is teénse or not. If one, counirary tv scioen-
tifdce recogniticne, ccreiders thie ndcnine correci, then Lue
follwwing 16 esilablished: *na—aceﬂbed canriot evasively, Islieiy or
. correctly anawar any jJuesitions withcut hoving uncenscious rhvaien
reactioas regi%teeeﬁ <88 indurpreted by the ﬁﬁaciﬂllﬁt- the Polygraph
thus haa the purpose of obtaining from the accused more a-d differant
statements than during a CustLomary hearing, smorn; tLem such stuie-
rerts which he nakes tgrinal wds will sud which Le carnot MG
witiout the machine. Tie sul-comsaious aliso replies o ile quﬁwtiwma.
~uch ar inesight isic the soul o the aacuwua viviates the Freecos
of leedgion ang ﬁanifeaﬁaticm oI %34l ang is ot admissibie.
b. The Distiriet Court a'so cssnct base lis vercict ci
Fara. 8la of the Code‘nf Oriains: isroczedure. The regulaticns
regulate the phyeical susrch 47 Lhe ugcused, butv 11 is to gerve
orly to find s whick are »f importance to the irial. Thet
provision refers tc the ph sionl SoRGitiun of the sccused, iteluding
- strange objects in him, and alsc his behavior towards ouiside
influences (aleoucl),
| 3
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2, In addition to taai, Liere are further lezal questi us:

€. The sciertific tises of the examination by Folygraph
and the rellabiiity f tue test results are presant@j unceriain,

The Distriet Court nesumes that "an incresse of heart aclivity and
breathing" aypemfs, if tie acoused willingly'liea. ‘That expresaion
is not clear. FuriLerrore, it is known that such a theéig is net
undiezuted in science., Tnat it is undisputed is_essentisl f'or

using sciertlfic exasination mevhods (compare HGrut %, 54). ftrc
District Court did not obtein certasinty in that recpect. It accunes
that "Germen autaors" ¢id 10l have mny experiences with that
apraratus and sives the explanaticn that "wecording to Americar
experts, the examinaticr is a suiteble method to find truth teyond

a doubt®. That does net sppaar tc¢ be Lhe case in sofar as Eaglisk
4nd American court yraciiceé, in olEtrust to police investipsticre, 1is
coneerned. {(Uomgure JISH E, tin ividence, 1940, sra. %99 prd atische
mert 1943, rarc. 993) 831Xl ioss does it apply o Gormen law.
srhbEBd, which the Ddstrict dourt quotes, on the contrary, was cf

the opinion that the machine worked “morc without mistake: than in
She ABzoelatin gpelhodr™, if Lhe accoused was innocent and 1id not

kpow the ¢hiarges against nim. But when the accused was examih@é,

thc charpes werce known to him,

b. %hg Disirict Court furthermore did sot cbtain any
certainty corcerning lhe evaluati.n, althougk it is.:nown thut &
sreeial training is needed for thate it accepted the irforasti o
of tie investigating Americar rersons, 'hat they had thie training,
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without examining that ar@ vithout hearing these persors ot tre trial.

Ce Uinally, it wne ot sscersained vlLether teohnicss

-

mistakes might not have inf) cenced ihe rack! e,

dne new Irial will gilve tvae fistrict Sourt the opportunit; io
cengicder Lue further gqacuilicne meationed 'n til: arpesl, znd wiileh

&re et without wei i t,

Uk jectively, tle serterce canmat Tegally te ocriticipes.

lhe leeree correwm ©ris wiv: ..e ajjlicslder i loe (Yere
burdeszrvalt.  The local Stete “tLorney bad applied for exanirabior

through rolygraph after tue agreviwnt of the eccused,

It apreared advisnble t. Le Herste to et e e of the Law r
accordunee with fara, %54, fec. o of the Jods of Crimival | rocesdure,
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